lute. Thus the diligence, skill, and knowledge of medical men vary from age to age and from person to person. So variable is this range that a man is expected to treat a patient only to the best of his ability, and not in the best manner possible by an authority on such matters. Recognizing personal limitations, it is wise for all professionals to be on their guard, and to risk no disgrace, when in doubt, by a delay in applying to a superior authority at once, be it a senior or better-informed man or a clinical research laboratory. Never, however, must what another investigator has done be given as direct evidence in a court of law. Thus, in 1902, Sir Thomas Stevenson was stopped at the Central Criminal Court, when he wished to testify as to the results of some toxicological examinations which his laboratory assistant had made for him. Sir William Jenner's advice is pertinent in this connexion: "Never believe what a patient says another doctor said." It is a presumption of the law that all "qualified medical practitioners" are competent professional advisers; this to some extent explains the attitude of the public to differences of medical men, medical men's dilemmas, and dubious diagnoses. Medical witnesses should be continually mindful of the fact that counsel will probe what they have omitted to do. An authority, so-called expert, would be less likely to quail before such questionings, but there are some matters in which the only expert, or at least the most expert, is the prisoner standing in the dock. Such a person, with malice aforethought, may have confused, fictitiously and factitiously, the differential signs usually indicative of murder, suicide, or accidental death. Our" medical forefathers, innocent alike of morbid anatomy and of analytical chemistry, were safe in the witness-box only because counsel were, if possible, still more ignorant. Sir Robert Christison, in 1857, was made to withdraw an emphatic statement as to the tastelessness of white arsenic when a junior counsel confronted him with a new edition of Orfila. In studying the old records which bear upon legal medicine many annoying omissions are met with. The depositions in the State trials concerning the birth of a son of King James II.'s wife are not full enough to tell us if he was born alive or born dead; in other words, whether the Old Pretender was supposititious or not (1688). The records of the sudden death of Sir Edmund Bury Godfrey still leave it a subject for discussion whether he was murdered or slew himself (1678). The recurrence of the inquest jury's verdict after a view of the body, "Morbus caducus;" is far too frequent to be definite. Such vagueness, at a later date, led Dr. Farr to advise coroners to be more precise (1842, Fourth Report) .
Certain facts of common knowledge are supposed to be admitted in court as "being in the ordinary course of nature" or as being within the judge's memory. An obsolescent limitation to medical evidence may arise, however, from the incredulity of the Bench, as where, in 1857, Lord Chief Justice Cockburn discredited the testimany offered from microscopic signs; at times a similar incredulity as to newly discovered facts has been exhibited when specialists have given evidence before Royal Commissions-an example being the alleged rate at which railway trains would run.
Occasionally evidence is demanded which appears to be beyond what current medical teaching demands; thus the London County Council Public Health (Education) Authority wishes to insist on a certificate that the throat of a child who has been exposed to infection is bacteriologically free from diphtheria before the child returns to the public elementary school. It is a nice point for discussion how far a general medical practitioner can be compelled to give reasons on a certificate for his opinion that a child is "free from infection."
Another relative limitation arises when some restriction is imposed upon the medical witness while, wjttingly or unwittingly, he is qualifying to give his evidence. Thus when a full physical examination of a person cannot be obtained, or when consent to conduct a post-mortem examination is withheld, there are several matters which otherwise might be made patent, but which will in the circumstances remain obscure. To-day this form of limitation is made less noteworthy, as a full physical examination is gradually becoming customary: this applies both to clinical and to postmortem work. One is reminded in this connexion of Sir William Jenner's aphorism: "More mistakes are made, many more, by not looking than by not knowing." The advice tendered to Roderick Random at Surgeons' Hall, "Give me ocular demonstration," is to a similar effect. I am told by aged practitioners that the modern 3-2 method of fully exposing the affected part of a patient was not clinical etiquette in their young days, just as it was hardly the thing to remove your coat, even in obstetrical practice, before you set to serious work. As to the need of post-mortem examinations, on several occasions has this Society assented to a condemnation of the practice of giving medical certificates as to the cause of death, or of propounding medical testimony, in cases where a necropsy should have been performed, but was not permitted. The most pertinent example of this need is the fact that any organ of the body may be ruptured, and yet no outward and visible sign of the injury may be apparent.
I should classify occasions where a post-mortem examination is essential under the following heads: (1) A post-mortem examination is necessary to test the truth of an alleged death by drowning. Otherwise, in the absence of eyewitnesses of the fatality, the open verdict, "Found dead in the water," is the only possible conclusion.
(2) A post-mortem examination should be made before an infant is said to have been" overlain," otherwise the open verdict, "Found dead in bed with the parents," is preferable. Both in alleged drowning cases and in alleged deaths from" overlaying," when necropsies are allowed by the coroner, not uncommonly some unsuspected malady is revealed, more especially relative to the cardio-respiratory system; thus heart disease in the former cases may have led to syncope and " cramp," and broncho-pneumonia in the latter cases may have made the infant's vital spark very dim and easily extinguishable by the lack of fresh air under the bed-clothing. Foul play may be discovered. It will be recalled that King Ben-Hadad was suffocated by Hazael with a wet coverlet when he was ill in bed. (3) In cases of alleged stillbirth a necropsy will show if the child had probably lived after birth, although in the absence of an eyewitness the mere medical evidence will count in law for little. Years ago" that hydrostatic humbug" was derided. (4) A most important series of cases where necropsy should be demanded is where civil or criminal proceedings may arise out of the death, whether such proceedings may be taken against the advising medical man or some other person. Thus, where a charge of negligent treatment is preferred, or where a criminal homicide may have been the cause of death, a coroner will nowadays always order the body to be opened. Lastly, certain alternative conditions cannot be differentiated without the aid of some special chemical reagent or instrument: thus a gastritis may otherwise be confused with incipient decomposition of the gastric mucosa,especially in the case of infants. All such laboratory work must have been personally superintended by the witness, otherwise the man who actually did the experiment or made the examination must give the evidence.
The second variety of limitation owing to the lack of sufficient medical knowledge is not relative to the medical witness personally, but is a general inability to make a positive declaration owing to the uncertainty, insufficiency, or inconclusiveness of the facts avail-. able. Even real authorities in this variety of limitation may have to confess that they do not know certain facts, or will when pressed offer a very guarded opinion. Thus in questions of prognosis the commendable attitude may be illustrated by an aphorism of Dr. Samuel Gee: "There is only one thing certain in giving a prognosis in phthisis-namely, that you will certainly be wrong." Further, in questions of malingering the very elect may be nonplussed, as is witnessed in Dr. Weir Mitchell's fiction, "The Autobiography of a Quack." The physicians of the early eighteenth century would have difficulty in discovering the fraud of Clarissa Harlowe's lover's hremoptysis of fowl's blood. A few definite instances of such limitations due to unavoidable ignorance are as follows: (1) The exact age of a living man, woman, child, or infant cannot be determined apart from a birth certificate. "Expectancy of life" is mostly conjecture. The age of a skeleton, after complete ossification, is guess-work. The sex of a very old or a very young person's skeleton cannot be determined. (2) In the absence of fcetal heart sounds pregnancy cannot be affirmed until quickening has been felt by an observer or the fcetal parts are palpable. Affiliation to a putative parent on account of an alleged personal resemblance is insufficient. Chastity cannot be impugned from an inspection of the hymen. (3) The presence of gonorrheea cannot be established by microscopical evidence. (4) A small mammalian blood-stain cannot be sworn to be "human" unless its origin was witnessed. It has been suggested the analyst might aid by declaring the ratio of potassium to sodium salts. (5) Death seldom can be certified until putrefaction has set in. In the case of a sudden death, it cannot be stated whether an unwitnessed bruise was inflicted immediately before or immediately after the death. (6) That a man was drunk when he died can seldom btl substantiated by a post-mortem examination of his body. (7) That an alleged "uncontrollable impulse" was not merely an uncontrolled impulse cannot be proved. Baron Bramwell used to say: "By an uncontrollable impulse I mean an impulse uncontrollable in the absence of a policeman."
The last variety of limitation is that imposed by the rules and policy of the law; it arises on account of the essential strictness of the presumptions and of common law or statutory definitions, which become more rigid with modern legislation. Thus crimes must be defined in exact terms and the medical facts must, to be of any avail, be capable of being pigeon-holed-counsel will endeavour, as they did in the bad old days of special pleading, to fit the facts into a loophole if possible. Loose popular phraseology has led to occasional surprise in this connexion; thus in a moment of righteous anger we may say of drunkenness, "It's a crime," but as a matter of fact the law-books do not recognize it as such, although it may incidentally or consequentially lead to the commission of crime.
The English law places no limitation or restriction upon testimony on the ground that the evidence was gained under the privileged circumstance of a medical adviser treating a patient-.that is to say, there is no such privilege recognized de jure, but few judges would strive to extract such testimony from an unwilling witness. On the other hand, no limitation arises from fear of defaming another in the witness-box, for all statements made after being " sworn" are privileged; so also are statements made to a solicitor preparing his case for counsel. There are, however, a few limitations imposed on medical witnesses by rules of law. Medical men, as such, cannot give evidence on certain points. Thus in England the court will not be influenced by medical evidence which shows:
(1) That a woman or a man is past the age for procreation, and in the case of the former for bearing children. To the medical mind it appears primlt facie that a medical certificate could summarily settle the point. But the legal mind considers the admission of such a practice as well indecent as capable of too wide an extension. Thus in 1787 Lord Kenyon (M.R.), when asked to declare that a septuagenarian couple was past the age for procreation, declared, "If this can be done in one case it may in another, and it is a very dangerous experiment and introductive of the greatest inconvenience to give a latitude to such sort of conjecture." He was evidently suggesting that the principle might be applied to much younger women, sterilized, perhaps, by surgical means, and pro tanto to men, should mere medical evidence be admissible. In these matters the law will not often inquire beyond halJilitas ad matrimonium, the test of which in practice is mutual ability to consummate marriage. (2) That a child born nine months after lawful wedlock is illegitimate. (3) That, in the absence of eyewitnesses, a newly born dead child was born alive. (4) That, in a common disaster, where the bodies have not been recovered, a certain person must have died last. (5) That children under seven years of age are capable of giving " consent" or of committing an indictable offence. (6) A boy under the age of fourteen years when a child was begotten cannot be its "putative father." The ground upon which these legal presumptions are based is to prevent vain. futile, and often irrelevant discussions upon subjects which are often beyond the knowledge of mankind. In some continental systems of law, where codification is the rule, there are many more dogmatic presumptions. It is claimed that such presumptions prevent perjury and waste of the court's time.
It is wise occasionally to take stock of our present ignorance as well as of our present knowledge; with that object this paper has been compiled.
In the subsequent discussion Dr. F. S. TOOGOOD related experiences showing the difficulty in diagnosing malingering and the tragic consequences which may follow an undue scepticism in such cases.
Dr. JAMES SCO'IT said that there were certain clinical conditions which were not subject to experimental test; thus it would be impossible"to allow a would-be suicide to prove her mental condition by an act.
Dr. W. WYNN WESTCOTT thought that medical jurisprudence might be called" the science of least perfect definitions." Year by year, however, facts were becoming more trustworthy, becausebetter known and understood. Dr. F. J. SMITH feared that, in order to save the feelings of friends, a full post-mortem examination was not demanded in certain deaths from a doubtful cause; in this way a medical man's limitations were deliberately exaggerated. It was unwise to say a man did die from a certain morbid condition which existed in his organs; usually all that could be said was that such a condition was present when the man died. The continental systems of codifying law and laying down arbitrary but definite limits on certain disputed topics saved much perjury and time.
Dr. C. H. WISE had found, in dealing with medical certificates, that one's view as to what they should state varied as one received or gave such documents. A medical man was greatly limited in forming opinions by the fact that he had to rely upon certain statements of his patients, which might be truth or which might be lies.
Mr. HUBERT SWEENEY suggested that the notorious conflicts in medical opinions indicated that there were numerous limitations. It almost seemed to him, after attending the sessions of the Society, that all points in forensic medicine were subject to dispute.
Mr. SCHRODER held that coroners had no power to hold an inquest in cases where death could be explained" at a glance"; their function was-to inquire" where the cause of death is unknown." Dr. S. MELVILLE believed that most malingerers could be weeded out by a drastic but harmless routine treatment.
Mr. W. E. SINGLETON suggested that errors of observation might result from allowing unskilled helpers to perform the detailed investigation.
Sir JOSEPH WALTON, in summing up the discussion, said that most of the points of dispute fell to the province of the discretion . of the jury; they were questions of fact, and not of law. Too much was made of the forensic differences of medical men. Wherever expert opinions and" facts inferred h were given in court, very wide divergence was inevitable. The English law had shrunk from technicalities, and was the freest system in the world. Entering the courts of the United States of North America was like going back two centuries, the procedure therein was so antiquated and complex.
